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3eAr / ORDER

Per Shamim Yahva, A. M..:

This is an Appeal by the Assessee directed against the Order by the
Commissioner of Income Tax (Appeals)-9, Mumbai (‘CIT(A)’ for short) dated
18.10.2016 and pertains to the assessment year (A.Y.) 2012-13. The grounds of

appeal read as under:

1. Addition Rs.15,05,265/- disallowed u/s 37 (1) of The Income Tax Act, 1961:
a. Professional Fees of Rs. 10,52,000/-:
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On the facts and in the circumstances of the case, the Appellant submits that the
Hon. Commissioner of Income Tax (Appeals) has erred in upholding the
disallowance of the professional fees of Rs.10,52,000/- made by the Learned
Assessing Officer.

The Appellant submits that the professional fees of Rs. 10,52,000/- be
allowed.

b. Stamp Duty of Rs. 2.28.4007- and Registration Charges of
Rs.1,28.4507-:

On the facts and in the circumstances of the case, the Appellant submits that
the Hon. Commissioner of Income Tax (Appeals) has erred in upholding the
disallowance of the stamp duty of Rs. 2,28,400/- and Registration Charges of
Rs. 1,28,450/- made by the Learned Assessing Officer.

The Appellant submits that the Hon. Commissioner of Income Tax (Appeals)
has erred in upholding the said expenses as not revenue in nature, in case of the
Appellant being in the business of builder and developers.

The Appellant submits that the stamp duty of Rs. 2,28,400/- and registration
charges of Rs.1,28,450/- be allowed.

c. Interest on Delayed Payments to Parties of Rs.77,999/- :

On the facts and in the circumstances of the case, the Appellant submits that the
Learned Commissioner of Income Tax (Appeals) has erred upholding the
disallowance of Rs. 77,999/- made by the Learned Assessing Officer of the
expenses paid by the Appellant by way of interest on late payment to creditors
as penalty.

2. Brief facts:

In this case, the Assessing Officer (A.O.) made enquiry with regard to the
professional fee paid, stamp duty paid, and interest on delayed payments to parties.
The A.O. noted the assessee’s response in this regard as under:

(1) Professional Fees paid - Authorized representative vide their letter dated
13.03.2015 stated that professional fees paid to Mandviwaia Qutub &
Associate are paid for the interior design and drawing of the set -lip of the
property already sold.
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(it) Stamp Duty paid - There was a scheme during the year under consideration,
where the company has borne the stamp duty & registration charges and the
same were not required to be recovered from the purchase parties. The
agreements on which stamp duty & registration charges were paid were
recorded.

3. The A.O. was not satisfied and made disallowance of the impugned expenses

by observing as under:

The contention/submission of the assessee company is considered but not found
acceptable for the reasons as the said expenditure are not revenue expenditure
and hence not allowable u/s 37(1) of the I.T. Act. Also, interest on delayed
payments to the parties and interest on TDS are in penal nature cannot be
allowed as business expenditure, therefore, same are also disallowed. Penalty
proceedings initiated u/s 271(1)(c) r.w.s. 274 of the I.T. Act separately.

4. Against the above order, the assessee appealed before the Id. CIT(A).

5. Re: Professional fees:

As regards the payment of professional fee is concerned, the 1d. CIT(A) noted
that it was assessee’s submissions that the professional fees were incurred in the
course of business activity for issuing work completion certificate at site conditions,
attending court matters, preparation of schematic and working drawings plan, etc. The
major professional fees were paid for the interior designs and drawings for the set up

of the property named Indigo Residence Project at Palghar.

6. However, the 1d. CIT(A) was not convinced. He held that the assessee has
claimed it as one of the expenses in the garb of professional fees which have been
paid to Mandi wala Qutub and Associates for the purpose of interior design and
drawing of the set up of property. The 1d. CIT(A) observed that the assessee has not
demonstrated an explanation as to how these expenses claimed is not related to benefit

of enduring nature.

7. Against the above order, the assessee is in appeal before the ITAT.
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8. I have heard both the Counsels and perused the records. I find that the
professional fee was incurred for various works including completion certificate at
site conditions, attending court matters, and preparation of drawings plan, etc. The 1d.
CIT(A) has held that the assessee has not explained that the expenditure is not relating
to benefit of enduring in nature. I find that no reason whatsoever for this assumption
of the 1d. CIT(A) is on record. It is clear that the fee paid includes expenditure for
attending court matters, etc. This by no stretch of imagination can be considered to be
expenditure of enduring benefit. Furthermore, if the expenditure is related to setting
up of any property, the expenditure needs to be capitalized and the assessee be
accordingly given the depreciation thereon or if the property is under development,
the expenditure needs to be added to the cost of the project. Hence, I remit this issue
to the file of the A.O. to examine the issue and decide as per the direction given

hereinabove.

9. Stamp duty and registration charges

On this issue, the 1d. CIT(A) noted the assessee’s submissions as under:

b. Stamp Duty of Rs. 2.28.400/-:

During the year under consideration, the Appellant incurred Stamp Duty of
Rs.2,28,400/- and Registration Charges of Rs, 1,28,450/- on the flats registered
and recorded as sales during the year. The Appellant came up with the scheme
of bearing the expenses of registration and stamp duty to attract the buyers. The
expenditure incurred for stamp duty and registration were borne the Appellant
Company as per monsoon offer advertised in newspaper. The copies of relevant
extract of the newspaper in which the advertisement was made were submitted
before the Learned Assessing Officer and also enclosed in the Paperbook filed.

The Learned Assessing Officer disallowed the expenses incurred u/s.37(1)
without stating the grounds of reason for disallowance.

It is submitted Your Honor that the expenditure was incurred towards Stamp
Duty paid of Rs. 2,28,000/- and Registration Charges of Rs.1,28,450/- as per
the monsoon offer and were not recovered from the purchase parties to whom
the fiats are sold. We submit that the addition of Rs.2,28,000/- and
Registration Charges of Rs. 1/28,45Q/- made be deleted."
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10.  However, the 1d. CIT(A) was not convinced. He held that the said expenditure
cannot be held as revenue expenditure for the reasons given in preceding ground of

appeal. Against the above order, the assessee is in appeal before the ITAT.

11.  Upon hearing both the counsels and perusing the records, I find that no mention
whatsoever has been given by the 1d. CIT(A) for disallowing the expenditure except
mentioning that it is not the revenue expenditure. When the assessee had made the
expenditure on account of stamp duty and registration charges, as the incentive
scheme by duly advertising the same, I do not see any reason as to how the same
cannot be treated as revenue expenditure. This expenditure is in relation with the flat
which the assessee deals in and the same is its stock-in-trade. Hence, the expenditure
related to the sale of the item in which the assessee deals in, can by no stretch of
imagination be deemed to be capital expenditure. Accordingly, I set aside the orders

of the authorities below on this issue and decide the issue in favour of the assessee.

12.  Re: Interest for delayed payment

As regards the issue on interest of delayed payments to parties amounting to
Rs.17,999/- is concerned, it was submitted by the assessee that this is charged on
account of delayed payment to creditors for delaying the payment beyond credit

period allowed.

13.  The Id. CIT(A) has held that this interest payment on delayed payment cannot
be treated as compensatory in nature. Hence, he uphold the disallowance made by the

A.O.

14.  Upon careful consideration, I find that the A.O. has made the disallowance by
holding that this interest is of penal in nature and cannot be allowed as business
expenditure. There is no discussion whatsoever as to how this is penal payment, not

allowable as business expenditure. The 1d. CIT(A) has upheld the disallowance by



6
ITA No. 307/ Mum/2017 (A.Y. 2012-13)
M/s. Krunal Industrial Estate Developers Pvt. Ltd. vs. ITO

observing that this cannot be treated as compensatory in nature. This observation by
the 1d. CIT(A) is absolutely mechanic and does not speak anything. When the assessee
is paying the creditors’ interest for payment made beyond the credit period allowed,
the expenditure is undoubtedly in relationship to the business conducted by the
assessee. Hence, the same is duly allowable. Hence, I set aside the orders of the

authorities below and decide this issue in favour of the assessee.

15.  In the result, this appeal by the assessee stands partly allowed.

qRoTHa: e $r rdier 3w Tigd & are ¥

Order pronounced in the open court on 10.10.2017
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